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REVI EW of a decision of the Court of Appeals. Affirned.

11 ANN WALSH BRADLEY, J. | ndustrial Roofing Services,
Inc. and Keith Dippel (collectively "Industrial") seek review of
an unpublished court of appeals decision affirmng a circuit
court ordered sanction dismssing with prejudice Industrial's
conpl aint agai nst defendants Randy Marquardt, Dale Marquardt,
Bradl ey Engnat h, Jeffrey Sanpson, and Roofing Design &
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Solutions, Inc. (collectively, "Marquardt").! Industrial contends
that the <circuit court erroneously exercised its discretion
because, first, the attorney conduct underlying the dism ssal
was not egregious; second, that conduct should not be inputed to
| ndustri al because Industrial was not at fault for its
attorney's conduct; and third, the court based its decision on a
m st ake of fact.

12 Ve det er m ne t hat t he circuit court di d not
erroneously exercise its discretion in entering an order of
dismssal wth prejudice. The court's conclusion that the
conduct was egregious is one that a reasonable judge could
reach. Wiile we acknow edge that it is an erroneous exercise of
discretion for a circuit court to inpose the sanction of
dism ssal with prejudice when the client is blaneless, the court
in this case considered Industrial's conduct in inposing the
sanction and found that Industrial was not blaneless. Finally,
we determne that the circuit court's decision was not based on
a mstake of fact. Although we depart from sonme of its
rationale, we affirmthe court of appeals.

I
3 This is a case about the sanction of dismssal wth

prejudi ce. Cases involving sanctions are often fact intensive.

! See Industrial Roofing Services, Inc. v. Mrquardt, No.
2005AP189, wunpublished slip op., (Ws. Q. App. Dec. 28, 2005)
(affirmng order of circuit court for Waukesha County, Robert G
Mawds| ey, Judge).
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Additional facts wll be discussed later in the opinion
suppl enenting the facts set forth here.

14 Keith Dippel founded and owns Industrial Roofing,
which provides consulting services for roofing applications.
Between July 2002 and January 2003 several enployees (including
the five Marquardt defendants) resigned from Industrial and
established Roofing Design & Solutions, Inc., which provides
simlar consulting services. O her enployees resigned and joined
ot her roofing conpani es.

15 Industrial filed a conplaint in the circuit court on
June 19, 2003, against twelve defendants, asserting eight causes
of action. The conplaint alleges that the defendants used
Industrial's information to set up a conpeting business in
violation of Wsconsin law and their contractual duties and
obligations to Industrial. Ceneral ly, wi t hout i dentifying
i ndi vidual Marquardt defendants, the conplaint alleges that
"individual defendants" breached oral enploynent contracts,
breached the duty of good faith wunder those contracts,

m sappropriated Industrial's trade secrets and property, and
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intentionally interfered W th | ndustrial's busi ness
rel ati onshi ps and contacts. ?

16 The Marquardt defendants were represented by a single
law firm They denied the allegations of the conplaint and
asserted as an affirmative defense that the allegations were
frivolous, "without basis in law or fact,” and subject to
statutory sanctions. Bet ween August 28 and Septenber 19, 2003
Marquardt and other defendants served witten discovery on
I ndustri al, i ncl udi ng requests for docunent pr oducti on,
interrogatories, and requests for adm ssion. Realizing a
potential for conflicts of interest in representing multiple
def endants, the Marquardt attorney submtted interrogatories and
request ed docunents regarding what allegations in the conplaint
applied to which Marquardt defendants.

17 On Cctober 22, 2003, Industrial responded to each of
Marquardt's requests for docunents by objecting to the extent
that the requests called for production of confidential
information, and by stating that "responsive docunents wll be

provided to the extent they exist." No docunents were attached,

2 This review pertains only to the five Marquardt
defendants. A different group, the "C ark" defendants, had their
conplaint dismssed for essentially the sanme reasons as the
Mar quar dt defendants, but under a separate order. That order was
not appealed, and thus the Cark defendants are not party to
this review. The conplaint raises additional allegations against
the dark defendants, including breach of express enploynent
contracts and breach of fiduciary duty. The conplaints against
other of the original 12 defendants have also been dism ssed,
not appeal ed, and are not before the court for review
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and no time or place was given for an inspection of any
docunents.

18 Several defendants (though none of the Marquardt
defendants) filed motions to dismss for lack of personal
jurisdiction. The circuit court scheduled a hearing for Cctober
27, 2003, to hear those notions. Dippel attended the hearing
However, the hearing could not go forward because his attorney,
Thomas Van Beckum (al so Industrial's attorney), failed to serve
on the opposing attorneys any responses to the notions. At the
scheduled notion hearing, the court expressed disappointnent
that very little could be acconplished due to Industrial's
failure to serve its response in a tinely fashion. Industrial's
attorney apologized to the Court for "wast[ing] quite a few
people's tinme."

19 An attorney who filed a notion to dismss asked the
court to decide the notion only upon the papers tinely filed
explaining that the response had been due at the beginning of
Septenber, and that he had witten Industrial's attorney to |et
him know the response was overdue. The court responded that
"[t]here are different sanctions that the Court can inpose under
the circunstances too for violations of the rules. So at this
point 1'mgoing to |leave that for next tinme." Accordingly, the
court rescheduled the hearing on the notions to dismss to
Novenber 17, 2003.

10 Marquardt's attorney then advised the court that he
had served interrogatories which exceeded the nunber allowed in
the local court rule. He requested approval to go beyond the

5
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local |limt, and argued that doing so was justified by the
vagueness of the allegations, and the multiple counts and
mul ti pl e defendants he represented. The court suggested that the
attorneys should work together to resolve the issue regarding
t he nunber of interrogatories.

11 Followi ng the Cctober 27 hearing, Marquardt's attorney
repeatedly attenpted to call Industrial's attorney to discuss
the nunber of interrogatories. None of his tel ephone calls was
returned. In an effort to contact him Mrquardt's attorney al so
sent Industrial's attorney letters and faxes. He received no
responses.

12 At the Novenber 17 hearing, which D ppel attended,
I ndustrial's attorney stated that his office was responsible for
the mstake from the last hearing and that he, rather than his
client, should pay any sanction. The circuit court responded by
ordering a sanction of attorney's fees for failure to reply,
failure to copy the other side, and for wasting a court hearing
date. The court inposed the sanction against the plaintiff but
allowed that plaintiff's counsel could pay: ". . . the Court
would order that the attorneys fees for the appearance tine
would be a sanction to be paid for by the plaintiff. If
plaintiff's counsel wants to do that, it's fine."

113 After denying the notions to dismss, the court
i ssued a scheduling order which required that by March 30, 2004,
I ndustrial produce a witness list, including expert wtnesses,

and an item zed list of special damages. Anticipating that the
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parties would be filing dispositive notions, the court deferred
scheduling the trial until after the notions were heard.

114 As of February 19, 2004, WMarquardt had received none
of the requested discovery. On that date Industrial filed a
not i on for a protective or der r egar di ng Mar quardt' s
interrogatories and requests for adm ssion. Notwithstanding its
nmotion for a protective order, Industrial submtted a response
to Marquardt's requests for adm ssion with a bl anket denial.

115 The dark defendants filed a notion to conpe
I ndustrial to answer discovery because they too had received a
response to their request for docunent production indicating
that the "docunents will be provided.” None had been received
In addition, Industrial's answers to Clark's interrogatories
were unspecific and nerely reiterated statenments from the
conplaint. The hearing on that notion was set for February 23,
2004. However, i medi ately before the scheduled  hearing
I ndustrial's attorney provided responses to Cark's request to
adm t, subm tted answer s and suppl enent al answer s to
interrogatories, and in the hallway outside of the courtroom
advised Cark's attorney that he would provide the docunents
requested by all of the defendants |ater that week.

16 Wen the case was called, Cark's attorney conplained
about receiving the discovery in such a tardy fashion: "The
di scovery requests were served back in August and here we are
in, you know, md February, end of February, and we're still

you know, just this norning receiving anended responses
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117 He asked the court to consider inposing sanctions for
what he thought to be another useless notion hearing.
Specifically he requested that the court consider assessing
attorney's fees and expenses for filing the notion and deem ng
certain matters to be admtted because of the |late response. He

al so advised the court that "not once did | receive a return
phone call from Industrial's attorney in response to ny letters
and phone calls to him"

118 The Court inquired if any of the other defendants were
having difficulties or mssing discovery. Marquardt's attorney
responded that he too had been "frustrated in the lack of
communi cation with plaintiff's counsel.” He continued: "As | sit
here nonths and nonths after this case was initiated, | have no
idea what the allegations against any of my clients really
are. . . . | have no idea why the allegations even exist."3

19 WMarquardt's attorney advised the court that he had
filed his request for production of documents in Septenber, and
that to date he had not received a single docunent. "I'm now

being told just this norning again the sanme position, that

docunents wll be available later this week. | guess I'd like

3 Marquardt's attorney further infornmed the court that he
had been served with a notion for a protective order which
chal I enged the nunber of interrogatories he filed on the grounds
that each of the 30 interrogatories Marquardt filed had nmultiple
parts. The court pointed out the Mrquardt interrogatories

"multiplicity [was] caused by the conplaint itself" insofar as
there were nunerous alleged causes of action and nunerous
defendants. It also noted that the general wording of the

conplaint would allow for responses that applied to multiple
def endant s.
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the Court's assistance on when we're going to find out what this
case is about."

120 The court expressed concern about what it
characterized as Industrial's attorney's pattern of failing to
respond. This pattern included the attorney's failure to provide
the other attorneys with Industrial's response to the notions
before the Cctober 27 hearing, his failure to provide sufficient
response for the Mrquardt defendants to assess whether the
allegations had any nerit, his failure to respond to
communi cations from any of the other attorneys, and his
continued failure to produce any docunents. The court also
expressed concern that the case was not progressing due to
| ndustrial's inaction, and that the defendants, i ncl udi ng
Mar quar dt, believed that there was no nerit to the all egations.

121 The court i nstructed | ndustri al to provi de
"instantaneous answers" and that "[y]ou're going to be throw ng
sonme discovery at them and | assume it wll be pronptly
answered and conpletely answered.” It further inposed paynment of
attorney's fees for the February 23 hearing as a sanction, and
warned that the "next tinme it wll be a larger sanction under
t he circunstances."”

22 The court set the matter for a status hearing on June
14, 2004. It entered an order that Industrial was to respond to
t he outstandi ng di scovery requests by March 1

123 No docunents were provided to Marquardt "later that
week" as Industrial's attorney had prom sed. No pending
interrogatories or responses to requests for adm ssions were

9
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answered by March 1, as ordered by the court. Attorney's fees
i nposed as a sanction were not paid "forthwith" as ordered by
the court.

124 On March 22, after the response deadline had passed
I ndustrial answered Marquardt's requests for admssion. The
response consisted largely of objections and statenents that
I ndustrial could neither admt nor deny "until discovery has
been taken from [Marquardt]." Industrial had to that point, nine
months after filing its conplaint, not made a single discovery
request on Marquardt.

125 Industrial continued in its failure to provide any
docunents in response to Marquardt's request for production. It
also failed to neet the court-ordered deadline of March 30 for
nam ng W tnesses, designating expert wtnesses, and item zing
damages.

26 Marquardt and other defendants filed notions to
dismss, for sunmmary judgnent, and for sanctions. Marquardt's
menmor andum in support of its notion explains that it sought
dismssal for discovery violations and violation of court
orders, and that it sought sanctions "for filing and conti nui ng"
a frivolous matter under either Ws. Stat. 8 814.025, § 802.05,
or § 804.12(2) (2003-04).*

* The cited statutes provide, anong other things, that
courts may inpose sanctions for comencing and maintaining
frivolous actions. Al subsequent references to the Wsconsin
Statutes are to the 2003-04 version of the statutes. Wsconsin
Stat. 88 814.025 and 802.05 were repealed and § 802.05 was
recreated effective July 1, 2005. S. C. Oder 03-06, 8 1, 2005
W 38, 278 Ws. 2d xiii-xvi (eff. Mar. 31, 2005).

10
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127 At the June 14 hearing, which D ppel did not attend
I ndustrial's attorney advised the court that he was undergoi ng
personal and enotional problens for which he was seeking
professional treatnent. He asserted that those problens were the
root of his failure to respond to discovery and failure to

conply with the court's orders. He stated:

The fault in this case in terns of responding [has]
been mne. My client wants to prosecute the case and
wi shes for the ability to do so wthout counsel.
explained to nmy client the need for soneone else to
take over the case. And if the Court's ruling today,
to the extent there are sanctions to be |evied, Judge,
| would ask the Court to levy them against me in terns
of any fees and not ny client.

28 The «circuit court accepted the explanation, but
inquired as to Industrial's know edge of the ongoing conpliance
issues regarding the discovery order. Industrial's attorney
correctly indicated that D ppel had been present at the Novenber
17, 2003, hearing when the scheduling order with the discovery
tineline was issued, and in which the court had first inposed
sanctions against the plaintiff. He also indicated that D ppe
knew of the substance of the June 14 hearing and that he had
al ready advised Industrial to seek new counsel. Attorneys for
Clark and Marquardt mstakenly indicated to the court that
D ppel was present at the February 23 hearing where the court
war ned of nore severe sanctions for future discovery violations.
The transcript from that hearing shows that D ppel was not

present .

11
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29 The court indicated that this was the worst case of
di scovery abuse that it had seen in an entire career. However,
it also noted that the question of whether "the fault lies here,
with the client versus the attorney”" nmattered to the appropriate
sanction. The court therefore spent the remainder of the hearing
considering various possibilities for sanctions, and discussing
those possibilities wwth each of the attorneys present.

30 The ~court weighed four options: di sm ssal W th
prejudice, dismssal without prejudice, allowng Industrial to
retain different counsel and file a response, and, because of
the assertion that the conplaint was frivolous, having a hearing
on "the issue of validity, where [Industrial] is to cone up wth
the opportunity to denonstrate that this is not a frivolous
case." The court indicated that it wanted to further reflect on
the available options and that he would take the notions under
advi senent .

131 After the June 14 hearing, | ndustri al hired new
counsel. On June 24, Industrial's new attorneys filed a notice
of appearance and an affidavit from D ppel. They also requested
a status conference and an opportunity to present a plan to
handl e the cl ai ns.

132 In his affidavit, D ppel disputed his attorney's
statenments that he had been aware of the existence and substance
of the June 14 hearing. He stated that, contrary to his
attorney's assertion, he had been advised to seek new counsel
only after the June 14 hearing. D ppel also stated that he
sought new counsel imediately after being advised to do so,

12
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that he first contacted his new attorney on June 18, and that he
first met with the new attorney on June 21. He further described
trying, repeatedly and unsuccessfully, to contact his attorney
to retrieve Industrial's files in the wek followng the
hearing. He stated that he did not retrieve those files until
June 22.

133 According to his affidavit, D ppel had been aware of
neither the February 23 hearing nor the various defendants'
notions to dismss. In addition, he described his concerns about
his attorney's conduct during discovery and the attorney's
failures to communicate with him

134 In a decision filed on June 29, 2004, the circuit
court denied Industrial's request for a status conference,
stating that it would first decide the pending notions. The
court indicated that it would consider D ppel's affidavit in its
deci si on.

135 On August 10, 2004, the circuit court filed a witten
decision on the pending notions, and on Septenber 16, the
circuit court issued an order dismssing the conplaint wthout
prejudice. The dism ssal allowed that Industrial could re-file
wth two conditions. First, Industrial would have to pay
Marquardt attorney's fees of $3,926.81. Second, the re-filing
woul d have to take place wthin 60 days of the order.

136 The order stipulated that "[i]f the 60 days passes and
the attorneys fees are not paid and the case is not re-filed,
the case is then dismssed wth prejudice as to the Marquardt
Def endants.” The order also revisited the hearing on viability

13
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of the claims as discussed at the June 14 hearing. It stated
that upon re-filing Industrial would have to "denonstrate, at a
hearing to be held imediately wupon such re-filing, the
viability of the allegations against the Marquardt Defendants in

5 Industri al

the conplaint from both a factual and |egal basis.”
filed a notion for reconsideration, and the court denied the
notion at a hearing on Cctober 21.

137 On Cctober 11, 2004, Industrial petitioned the court
of appeals for leave to appeal the circuit court's Septenber 16
order dismssing the case w thout prejudice. The deadline for
| ndustrial to re-file was Novenber 15, 2004, and the court of
appeals was reluctant to intervene before that date. I t
therefore issued an order on Novenber 11 holding the petition in
abeyance, noting that a dism ssal with prejudice would
constitute a final order fromwhich Industrial could appeal.

138 Industrial neither paid the sanctions nor re-filed the
case, and the circuit court entered an order dismssing the
cl ai m agai nst Marquardt with prejudice on Decenber 9, 2004. The
order was "based on the failure of plaintiffs to pay sanctions

6

and re-file the case."”> Relying on Johnson v. Allis-Chalners

Corp., 162 Ws. 2d 261, 470 N W2d 859 (1991), the court of

° A simlar order was entered with respect to the Cdark

defendants, for whom Industrial was to pay $16,077.50 in
attorney's fees. As previously noted, Industrial did not appeal
t hat order of dism ssal.

® An order dismissing with prejudice the conplaint against
the d ark defendants was entered on January 5, 2005.

14
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appeals affirnmed the circuit court in a unani nous decision, and
| ndustrial petitioned for review
[

139 This case presents the issue of whether the circuit
court erroneously exercised its discretion in dismssing the
plaintiff's conplaint with prejudice as a sanction for failure
to respond to discovery and violation of court orders.

40 Qur inquiry is not whether we would have done the sane
thing if we were sitting as a circuit court judge. Qur job is
not to Mnday-norning quarterback the decision wth the
advant age of 20/20 hindsight. Rather, the standard of review is
to determ ne whether the circuit court erroneously exercised its
di scretion.

141 The standard of review, although circunscribed by |aw,
is a deferential standard. The decision to inpose sanctions and
the decision of which sanctions to inpose, including dismssing
an action wth prejudice, are wthin a «circuit court's

di scretion. Schultz v. Sykes, 2001 W App 255, 98, 248

Ws. 2d 746, 638 N W2d 604. "A discretionary decision wll be
sustained if the circuit court has exam ned the relevant facts,
applied a proper standard of l|aw, and, using a denonstrated
rational process, reached a conclusion that a reasonable judge
could reach."” Johnson, 162 Ws. 2d at 273 (citing Loy .
Bunderson, 107 Ws. 2d 400, 414-15, 320 N.W2d 175 (1982)).
11

142 We analyze first the circuit court's conclusion that

the conduct was egregious. Although dismssing an action wth

15
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prejudice is wthin a circuit court's discretion, it is a
particularly harsh sanction. It is therefore appropriate only in

limted circunstances. See Hudson-Diesel, Inc. v. Kenall, 194

Ws. 2d 531, 542, 535 N.W2d 65 (Ct. App. 1995).

143 Specifically, Ws. Stat. § 804.12(2)(a) and § 805.03
limt the sanctions that circuit courts may inpose for failure
to prosecute and for failure to conply with court orders to
those that are "just."’ Wsconsin courts have interpreted this
limtation to nean that dismssal requires that the non-
conplying party has acted egregiously or in bad faith. Johnson

162 Ws. 2d at 275; Trispel v. Haefer, 89 Ws. 2d 725, 732, 279

N.W2d 242 (1979); Furrenes v. Ford Mdtor Co., 79 Ws. 2d 260,

267-69, 255 N.W2d 511 (1977). "[Flailure to conply with circuit
court scheduling and discovery orders wthout clear and

justifiable excuse is egregious conduct."” Garfoot v. Firenman's

Fund Ins. Co., 228 Ws. 2d 707, 719, 599 N.W2d 411 (Ct. App

1999); see also State v. Snythe, 225 Ws. 2d 456, 469-70, 592

N.W2d 628 (1999). Were the circuit court finds that failures

" Under Ws. Stat. § 804.12(2)(a) "If a party . . . fails to
obey an order to provide or permt discovery, [the court] may
make such orders in regard to the failure as are just,
[including] . . . dismssing t he action." Section 805. 03
provi des:

For failure of any claimant to prosecute or for
failure of any party to conply wth the statutes
governing procedure in civil actions or to obey any

order of the court, the court . . . nmay nake such
orders in regard to the failure as are just,
including . . . orders aut hori zed under

§ 804.12(2)(a).

16
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to respond to discovery and follow court orders are "extrene,
substantial, and persistent” it may dismss the action wth
prejudi ce on the grounds that the conduct is egregi ous. Hudson-
Diesel, 194 Ws. 2d at 543.

44 Industrial contends that the circuit court erroneously
exercised its discretion in dismssing the conplaint wth
prejudi ce because the failures to respond to discovery and
follow court orders were not egregious. The foundation of
I ndustrial's argunent is that it was in violation of the circuit
court's discovery orders for only three nonths at the tine the
case was dismssed, and that this is not sufficient for
| ndustrial's conduct to be considered egregious. Industrial
contrasts its actions wth those in Johnson, where the
plaintiffs were in violation of discovery orders for over two
years. Johnson, 162 Ws. 2d at 268-70.

145 Johnson involved a products liability suit dismssed
for failure to conply with scheduling and discovery orders.
After the plaintiffs, for alnost six nonths, had been in
violation of a court order to provide a list of wtnesses,
deposition dates, and specific information regarding special
damages, the defendants filed a notion to dismss. The circuit
court initially declined to dismss the action. After the
plaintiffs had been in violation of the order for alnbst two
years, the court granted a notion to dismss. |d. at 269. At a
hearing on a notion for reconsideration, the Johnsons testified
that they had been unaware of the notions to dism ss until about
four nmonths before their case was dismssed. 1d. at 270. This

17
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court determned that the dismssal was not an erroneous
exercise of the circuit court's discretion. Id. at 287.

146 Wiile the Johnson plaintiffs were in violation of the
circuit court's discovery orders for longer than Industrial,
tinme alone is not reason enough to conclude that the conduct in
this case was not egregious. In sone respects, Industrial's
conduct was nore egregious than the Johnsons'. The Johnson
defendants had sone idea of the case against them could
identify what allegations applied to which defendant, and had
recei ved sonme docunment production. Wile the length of tinme in
violation of court orders was |onger in Johnson, the om ssions
in the instant case are nore substantial.

47 Industrial's conplaint alleged that each of the
Mar quardt defendants m sappropriated property, trade secrets,
proprietary information, and custoner information. However, it
did not specify the property and information taken, and it did
not specify which Marquardt defendants took what kind of
property or information. |In order to answer these basic
guestions Marquardt first served interrogatories and requests
for docunent production on Septenber 19, 2003. On OCctober 22
I ndustrial responded to the requests for docunent production
merely by stating that "responsive docunents will be provided to
the extent they exist.” It did not respond to the
interrogatories.

48 In addition to not meani ngfully responding to
def endants' discovery requests, |Industrial inpeded the case's
progress by failing to tinely respond to the August and

18
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Sept enber 2003 notions to dism ss. Mreover, by failing to serve
its responses to those notions on the opposing attorneys,
I ndustrial's attorney caused the court and each of the opposing
attorneys to attend the COctober 27 hearing for naught. This |ed
the court to later inpose sanctions for failure to reply,
failure to copy the opposing attorneys, and for wasting the
court's hearing date.

49 Industrial's failure to respond continued after the
Cctober 27 hearing. At that hearing, the court suggested that
the Marquardt and Industrial attorneys should work together to
resolve the issue regarding the nunber of interrogatories.
Marquardt's attorney repeatedly called, mai | ed, and faxed
I ndustrial's attorney in an attenpt to work out sonme solution,
but none of those conmunications was answered or returned.?

150 Industrial's pattern of non-responsiveness continued.
On February 19, 2004, it issued a blanket denial to the requests
for admssion. As of the February 23 hearing date Marquardt
still had not received responses sufficient to establish what of
I ndustrial's allegations pertained to which defendant and what
property was all eged to have been taken.

51 In order to end Industrial's continued failure to
respond, the court exhorted Industrial's attorney to provide

"I nst ant aneous answers" and denmanded that the defendants'

8 This failure to take seriously the court's suggestion that
| ndustrial work wth Mrquardt |led Mrquardt to redraft its
interrogatories to be within the local limt and suppl enent them
with requests for adm ssion. Mar quar dt served these on
| ndustrial January 15, 2004.

19
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requests would be "pronptly answered and conpletely answered."”
The court even allowed that Industrial could provide narrative
answers, so long as they were fact-laden enough to allow the
defendants to assess the allegations. The court recognized that
Industrial's failure to respond was so substantial that it left
t he Marquardt defendants unable to assess the nature of the case
against them explaining to Industrial's attorney that "[t]hey
just want to get started. They want to know where they're
going, . . . because at least from what they argued it says
there's nothing here. So if there's nothing here they want to
get out."

52 The court also noted that Industrial's failures were
persistent, and that "at this point a pattern has devel oped" in
which Industrial failed to respond to discovery and failed to
communicate with opposing attorneys trying to work out the
di scovery problens. As a response to that pattern the court
i nposed sanctions and warned of greater sanctions if the pattern
continued. Industrial's attorney told the court that he would
provi de docunents for the defendants the sanme week as the
hearing. The court entered an order setting March 1 as the
deadline for responding to the outstanding di scovery requests.

153 Again, Industrial failed to tinely respond. Despite
its attorney's assurance that it wuld provide requested
docunents the week of the February hearing, he did not provide
them Despite the court's order to respond to outstanding
di scovery requests by March 1, Industrial did not respond. Wile
Industrial did respond to Marquardt's requests for adm ssion on
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March 22, it did not produce any docunents, and it did not
respond to any interrogatories, even in the narrative formt
that the court had allowed at the February hearing.

154 Moreover, Industrial failed to conply with the court's
scheduling order by not producing a witness list or item zed
damages by March 30, 2004. Even by the June 14, 2004 hearing on
defendants' notions to dismss, Industrial had not provided
Mar quar dt any docunents and had not answered any of Marquardt's
i nterrogatories.

155 The circuit court in this case explained that there
was a persistent pattern in which Industrial's attorney failed
to respond and follow court orders. The court considered the
failure to be extrene. It said that this case represented the
wor st exanple of failure to respond that it had seen its entire

career. It commented that |'ve never had a situation like this.

Maybe because |'ve never seen the |lack of response [shown here]"

and that "[a]t least in ny career, | haven't seen this type of

n9

om ssi on. Finally, the court recognized the failures to be

substantial. The court determned that despite the personal and

enotional problens of Industrial's attorney, "at this point and

® The dissent contends that the circuit court's |anguage is
open to interpretation. D ssent, 9111. It suggests that it is
just as plausible that the circuit court was surprised because
it was the first tinme in the circuit court's experience that a
| awer accepted full responsibility and blane. W do not
consider it a plausible interpretation that the circuit court
did not find the conduct egregious in light of its statenents

that "At least in ny career, | haven't seen this type of
om ssi on. " and "it fits into all the major sanction
cases."
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certainly from the facts here, it fits into all the mgjor
sanction cases."

156 Upon a review of the record we determne that the
circuit court did not erroneously exercise its discretion when
it concluded that | ndustrial's attorney's actions were
egregious. The court examned the facts and the law, and
explained why it thought that those failures were persistent,
substantial, and extreme. The court's conclusion was one that a
reasonabl e judge could reach. Accordingly, the circuit court's
exercise of discretion will be sustained.

IV

157 I ndustrial argues next that it was an erroneous
exercise of discretion for the circuit court to inpute the
conduct of the attorney to the client where the client is

bl aneless. It <cites to Charolais Breeding Ranches, Ltd. .

W egel , 92 Ws. 2d 498, 285 N WwW2d 720 (1979), for the
proposition that the decision to inpute an attorney's failures
to a client wll depend wupon the <client's responsibility.
| ndustrial argues that because it was reasonable and diligent
during the case, Charolais suggests that the circuit court ought
not to have inputed its attorney's conduct to Industrial.

158 In Charolais, this court allowed that an attorney's
failure "may constitute excusable neglect on the part of the
client, when the client has acted as a reasonable and prudent
person in engaging a |lawer of good reputation, has relied upon
him to protect his rights, and has nade a reasonable inquiry
concerning the proceedings.” 92 Ws. 2d at 514 (citing \Wagner v.

22



No. 2005AP189

Springaire Corp., 50 Ws. 2d 212, 221, 184 N W2d 88 (1971);

Paschong v. Hollenbeck, 13 Ws. 2d 415, 423, 108 N W2d 668

(1961)). The Charolais court concluded that the circuit court's
exercise of discretion "may or may not call for inputation,
dependi ng on the facts of each case.” Id.

59 The discussion in Charolais appears to be at odds with
this court's determnation in Johnson. There the Johnsons, |ike
I ndustrial here, argued that the egregious conduct of counsel
shoul d not be inputed to a blaneless client. The Johnsons urged
this court to adopt a per se rule "prohibiting dismssal absent
a showing that the party itself bears sone responsibility for
the failure of its attorney-representative to conply with the
court's orders." Johnson, 162 Ws. 2d at 281.

60 This court declined to adopt such a rule, concluding
that it was unworkable and would undermne the circuit court's
ability to effectively admnister judicial business. The court
expressed concern that the sanction of dism ssal would becone
"toot hl ess" because clients could avoid the sanction sinply by
claimng that they were unaware of their attorneys' actions. |d.
at 283. Balancing the equities, the court determned that "it is
nore equitable to allow the adverse consequences to fall wupon
the shoulders of the party who has chosen the attorney, rather
than on the adversary and the other litigants who await their
day in court." Id. at 285.

61 The concerns of the Johnson court for both equity and
effective judicial admnistration remain central to this court's
anal ysis. However, we depart from the Johnson court's concl usion
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that it would be inequitable to adopt a rule akin to the
proffered rule or that it would necessarily result in
i neffective and "t oot hl ess™ adm ni stration of justice.
Accordingly, we determne that it is an erroneous exercise of
discretion for a circuit court to enter a sanction of dismssa
with prejudice, inputing the attorney's conduct to the client,
where the client is blaneless. To the extent that Johnson can be
interpreted as concluding that the «client's conduct i's
irrelevant or that a dismssal with prejudice is warranted even
when the client is blaneless, then that part of Johnson is
overrul ed. *°

162 We find persuasive the five reasons set forth in the

concurring opinion in Johnson which support our determ nation.

One, as a practical matter, a l|ayperson ordinarily
cannot be expected to supervise his or her attorney
t hrough every pretrial phase of litigation.

Two, the consequence for the blaneless litigant whose
case is dismissed is extraordinarily severe. The
[itigant never gets the opportunity for a trial on the
merits.

10 The dissent and concurrence contend that from such a
change in the law, it follows that the circuit court's conduct
was beyond the limts of its discretion. Dissent, 91102;
concurrence, 196. As explained above, there is no question that
the circuit court's decision would be within its discretion
under the Johnson standard that was in effect at the tinme of the
decision. Under the standard we adopt here, the circuit court
must find that the client is not blaneless before it can disnm ss
a case with prejudice; that is precisely what the circuit court
did here. Thus, wunder either standard, the circuit court's
exercise of discretion was proper. That a circuit court
exercised discretion appropriate to the stricter standard
established here does not render its conduct beyond the limts
of its discretion under the previous, |ess-strict standard.
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Three, the harm to the opposing party is ordinarily
limted, and the opposing party can be conpensat ed.

Four, the circuit court has other sanctions avail able
to it short of dismssal of the litigant's case wth
prej udi ce, t he nost severe sanction possi bl e.
Sanctions could be inposed on the | awyer personally.

Five, while a circuit court's efforts to nove the
docket expeditiously are inportant, dismssing actions
for counsel's failure to conply with court orders does
not necessarily foster sound, speedy adm nistration of
justi ce.

Id. at 290-291 (Abrahanmson, J., concurring) (footnotes omtted,;
citations omtted).

163 Qur departure from Johnson has been forewarned by nore
recent cases that address the issue of inputing an attorney's
conduct to a client in the context of dismssal wth prejudice

1

as a sanction. In State v. Snythe, this court described the

circunstances in which the egregious conduct of the attorney nay
be inmputed to the client in order to justify dismssal. The
court gave exanples, such as a party's failure to act as a
reasonabl e and prudent person and failure to inquire about the
proceedi ngs. 225 Ws. 2d at 469-70 n.11 (citing Charolais, 92

Ws. 2d at 514). Mre recently the court in Garfoot v. Fireman's

Fund Ins. Co., after discussing Johnson, Charolais, and Snythe,

set forth a standard: Wwen an attorney's conduct is egregious

1 Though the general rule in other jurisdictions nore
closely aligns wth Johnson and countenances dismssal wth
prejudice regardless of «client fault, there are nunerous
jurisdictions that demand consideration of client conduct before
imputing attorney conduct. See Annotation, |nconpetence of
counsel as ground for relief fromstate court civil judgnent, 64
A L.R 4'™ 323 (1988, updated 2004), § 4d.
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"the trial court is to consider the client's failure to act in a
reasonabl e and prudent manner, and the client's know edge of or
conplicity in that conduct, in deciding whether to inpute the
attorney's conduct to the client for purposes of a sanction.'
228 Ws. 2d at 728. %

164 Even if the record supports the view that the client,
I ndustrial, was not itself directly to blame for those failures,
it does not follow that I ndustri al is wthout faul t.
I ndustrial's fault lies in its failure to act in a reasonable
and prudent manner when it knew or had reason to know that its
attorney was failing to properly manage the case.

65 The circuit court relied on several facts in assessing
I ndustrial's role in the dismssal. First, D ppel was present at
the October 2003 hearing on notions to dismss in which the
parties could <conduct no business because of Industrial's
attorney's failure to provide copies of Industrial's response to
the notions. D ppel was also present at the Novenber 2003
hearing in which the circuit court first inposed sanctions upon
| ndustrial .

66 The court also reviewed Dippel's affidavit and, in its

August 10, 2004, decision, found that the affidavit denonstrated

2 Athough a circuit court must consider the client's
conduct when inposing sanctions generally, the focus of our
inquiry is nore limted. We  consi der the client's
bl amewort hiness only in the context of the sanction of dism ssal
wi th prejudice.
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that sonme of his attorney's conduct should have raised

suspi ci ons: 13

The subsequent [i.e., to the Novenber 2003 hearing]
contacts M. Dippel had with [Industrial's attorney]
should have raised suspicion as to his abilities to
prosecute the case. . . . Merely because he relied on
[his attorney's] assurance that things were being
taken care of does not exonerate M. D ppel from the
consequences and sancti ons.

At the Cctober 2004 hearing on Industrial's notion for
reconsi deration, the circuit court further explained the role of

the affidavit in its decision:

[I]n that affidavit is sufficient contacts wth
[Industrial's attorney] where things were not being
acconplished and his concerns were elevated that the

13 Whether the circuit court should have granted an
evidentiary hearing was not raised as an issue on appeal and is
not before us. W note that on a nmotion for a sanction of
dism ssal with prejudice that if the circuit court relies upon
di sputed facts or inferences from those facts in its decision,
an evidentiary hearing, rather than sinply oral argunent based
on briefs, affidavits, and depositions, is necessary to resolve
the disputes. Garfoot, 228 Ws. 2d at 725 n. 8. See also State
v. Jason R N, 201 Ws. 2d 646, 648, 549 N.wW2d 752 (C. App
1996). In this <case, the <circuit <court did not rely on
| ndustrial's attorney's clainms during the June 14, 2004 hearing
that D ppel was aware of the substance of that hearing and the
February 23 hearing. Rather, the court relied on Dippel's
affidavit as support for the view that Industrial did not act
reasonably and prudently.

The dissent asserts that D ppel's affidavit raises disputed
facts or that nore than one reasonable inference can be drawn
from the facts set forth in the affidavit. D ssent, 91127-28.
However, the facts in the affidavit are not disputed, and the
circuit court made no factual inferences from the affidavit.
Rather, it determined that the facts in the affidavit supported
the |[|egal conclusion that Industrial was not bl anel ess.
| ndustrial disputes that Ilegal conclusion, but not the facts
upon which it is based.
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flags had to be up . . . . Even the affidavit that
[Dippel] files in this matter [i.e., the notion for
reconsi deration] basically supports the connections
that the Court had made.

167 1In the affidavit Dippel states that he contacted his
attorney about the status of discovery after the defendants
filed a response to the lawsuit, after the Novenber 17
schedul i ng conference, in January, and in February. During that
period, the attorney assured him that he was managi ng the case
appropriately.

168 The affidavit then describes a change in the

attorney's behavior toward D ppel:

During the February, March and April tinmefrane, | nmade
repeated phone calls to [ny attorney's] office and
sent emails regarding the status of the case, the
status of the witness list and experts and the status
of discovery. Rarely was | able to reach [ny attorney]
by phone, and rarely did he return ny phone calls.

These statenents, together with D ppel's presence at the Cctober
and Novenber hearings, provide a sufficient basis for the
conclusion that Industrial failed to act in a reasonable and
prudent manner. Industrial knew or had reason to know that its

attorney was failing to properly manage the case.

¥ Industrial's attorney received a public reprimand
pursuant to SCR 22.09 for his conduct in this case (Reprinmand
06- OLR-12), and the dissent clains that the reprimand shows that
| ndustrial was blanel ess. Dissent, 1103, 114, 164-65. That view
is incorrect. The reprimand nmakes clear that the attorney's
conduct was egr egi ous, and t hat t he attorney made
m srepresentations to Dippel and to the court. Those clainms are
not in doubt here. The question is whether Industrial failed to
act reasonably and prudently when it becanme apparent that its
attorney was failing to do his job.
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169 Additionally, Industrial bears sone responsibility for
the dismssal wth prejudice. The «circuit court initially
entered an order of dismssal wthout prejudice that stated
explicitly the conditions under which it would enter a dism ssal
with prejudice. Industrial was aware of those conditions and the
consequences of failing to pay $3,926.81 in attorney's fees and
re-file. Its failure to do so was neither reasonable nor

prudent . °

Moreover, the dissent fails to adequately account for the
l[imtations inherent to the Rules of Professional Conduct for
Attorneys and to disciplinary hearings, which by design do not
form the basis for responsibility for the purpose of civil
l[itigation. The preanble to SCR 20 nmekes this clear:

Violation of a rule should not give rise to a cause of
action nor should it create any presunption that a
| egal duty has been breached. The rules are designed
to provide guidance to lawers and to provide a
structure for regulating conduct through disciplinary
agencies. They are not designed to be a basis for
civil liability.

SCR 20, Preanble (2006). The inplication that the results of
I ndustrial's attorney's disciplinary hearing ought to bear on
the result of this case risks subverting the purpose of the
rules by opening them to wuse by litigants as "procedural
weapons." 1d. See also Yorgan v. Durkin, 2006 W 60, 125, n.8

290 Ws. 2d 671, 715 N W2d 160; WIllians v. Rexworks, Inc.,
2004 W App 228, 120, 277 Ws. 2d 495, 691 N W2d 897.

15 The dissent's assertions that in order to avoid a
dism ssal with prejudice a client nmust now understand, assess,
and nonitor the attorney "every step of the way" (dissent, 1136)
msinterprets our holding. It fails to acknowl edge the client's
responsibility for the dism ssal when he had both notice of the
potential of a dismssal wth prejudice and a reasonable
opportunity to avoid it.

29



No. 2005AP189

170 Industrial failed to act despite having an opportunity
and instructions how to prevent its case from being dismssed
with prejudice. The first order of dism ssal (w thout prejudice)
stated explicitly that "[i]f 60 days pass and the attorneys'
fees are not paid and/or the case is not re-filed, then the
dismssal of this case automatically will be deened to be a
dismssal with prejudice.” Utimtely, however, Industrial chose
to do neither. Finally, on Decenber 9, 2004, the court entered a
judgnent of dismssal with prejudice. The order provided that
the dismssal was "based on the failure to pay sanctions and to
re-file the case.”

71 In its dismssal of this case wthout prejudice the
circuit court provided notice to Industrial that its case was in
danger of being dismssed with prejudice. Wiether a client acts
reasonably and prudently depends in part on whether the client
knew, or should have known, about the attorney's failures and
whether the client failed to act to correct the situation when
presented with an opportunity to do so. Thus, before a client is
subjected to dismssal with prejudice, the client should have
notice that the court is considering such a harsh sanction. Here
D ppel knew that the court was considering the dismssal wth
prejudi ce sanction and was given an opportunity by the court to
avoi d those consequences.

172 I ndustri al attenpts to justify its inaction Dby
asserting that it could not conply with the conditions that the
court set for avoiding the sanction of dismssal with prejudice.
In its brief it argues that the court erred when it required
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t hat | ndustri al "*denonstrate . . . the viability of t he
al | egati ons agai nst the Marquardt Defendants from both a factua
and legal basis,’ after which the circuit court mght have
permtted the case to be re-filed."” Industrial contends that the
requirenent of a hearing on viability creates an undefined and
i mpermi ssible barrier.'®

73 Industrial msconstrues the record in two respects.
First, the hearing on viability was not a condition that had to
be net before the re-filing of the case. To the extent that
| ndustrial interprets the Septenber 2004 order to dismss
wi t hout prejudice as setting forth such a requirenent,
| ndustrial m sreads the order.

74 Additionally, the court set forth the rationale of its
Sept enber 2004 order of di sm ssal Wi t hout prejudice by
incorporating into the order its August 10, 2004, witten

decision. In that decision the court stated:

The notions to dismss are granted w thout prejudice
subject to the condition that any re-filing would
require plaintiffs to pay the attorneys fees related
to discovery failures. If the attorneys fees are paid
and the case is re-filed, the Court requires that
plaintiffs are imediately subject to a hearing to
denonstrate the viability of the allegations in the
conplaint from a factual and legal basis before the
case can proceed to any further scheduling.

16 W question whether the issue of an unclear standard is
ripe and should even be before us. After all, Industrial never
asked for a hearing, and thus no standard—whether clearly or
uncl early defi ned—was ever applied. Neverthel ess, we determ ne
that the context in which the viability hearing arose and the
court's statenents about such a hearing provide sufficient
clarity for Industrial to have proceeded.
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175 Second, the context in which the viability hearing
arose and the court's statenents about such a hearing provide
sufficient clarity for Industrial to proceed.! In its response
to Industrial's conplaint, Marquardt asserted the affirmative
defense that Industrial's clains were frivolous. Marquardt again
asserted that the clains were frivolous in its notion for
dism ssal, summary judgnent, and for sanctions filed on April
14, 2004. The nenorandum in support of that notion asked for
sanctions pursuant to Ws. Stat. 88 814.025, 804.12(2), and
802.05.'® These statutes ©provide for sanctions wupon a
determ nation that the claimis frivolous. A claimis frivolous

if it is not well-grounded in fact or law Jandrt v. Jerone

Foods, Inc., 227 Ws.2d 531, 550, 597 N.W2d 744 (1999).

" Admittedly, the circuit court describes the show ng of
viability in disparate ways. At various tinmes it states that
| ndustri al nmust "denonstrate . . . the viability of t he
allegations . . . from both a factual and |egal basis"; "should
be able make sonme kind of prima facie showing that there was
merit"; should present evidence "beyond the . . . allegations in
the conplaint"; and nust nake "a showing of significant nmerit."
Nonet hel ess, the discussions take place within the context of
pl ausi bl e assertions that Industrial's clains are frivol ous, and
the court's statenents all suggest that Industrial nust make a
showi ng sufficient to proceed (and not enough to succeed on the
merits, for exanple). This provides sufficient clarity for
I ndustrial to conclude that the showi ng was just enough to allay
doubts that the conplaint was frivol ous.

18 Section 814.025 provides that costs and attorney's fees
may be i nposed if t he claim is deened frivol ous.
Section 804.12(2) provides for a nyriad of discovery sanctions,
including dismssal of the action. Section 802.05 requires that
a pleading be "well-grounded in fact [and] warranted by existing
| aw or a good faith argunment extending the |law "
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176 At the June 14 hearing, when weighing its options, the
circuit court considered the assertions that the clains were

frivol ous:

One of the things in the brief was the fact that this

was frivolous . . . . | f it's di sm ssed W th
prej udi ce, "' m not goi ng to wor ry about
frivolous. . . . The ot her option m ght i ncl ude
basically starting out wth, instead of holding a

merit hearing, the issue of validity, where he is to
cone up with the opportunity to denonstrate that this
is not a frivol ous case.

77 As noted above, the court in its August 10, 2004,
witten decision defined what would have to be shown at the
hearing as "a hearing to denonstrate the viability of the
all egations in the conplaint froma factual and |egal basis."

178 The issue was again discussed at the Cctober 21, 2004,
nmotion for reconsideration hearing. There, Marquardt's attorney

expl ai ned:

[T]he fact of the matter is this case was supposed to
have had a factual and legal basis since it was filed
in 2003. Having the hearing and showing that it has a
factual and legal basis shouldn't be an issue for
these plaintiffs. They're already supposed to have
that. That's supposed to be set in stone.

The fact of the matter is the defendants deserve to
have this matter resolved. There is no nerit to this
case. That's what we've been arguing from the
beginning. W've actually asked for sanctions for
frivol ousness.

The hearing on viability was raised and discussed in the context
of the assertion that Industrial's allegations were frivol ous.
The standard to neet the assertions of frivolousness is well

defined: Industrial would only have to nmake a showing that its
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allegations had enough basis in law and fact to satisfy
Ws. Stat. § 802.05.

179 The hearing on viability was not, however, a hearing
on the notions for sanctions for frivolousness. Rather, given
the history of this case, it was a nmeasure tailored to forestal
one of the principal harns precipitated by Industrial's actions.
One year after this case had been filed, the Marquardt
defendants still did not know what allegations applied to which
defendants, and did not know the factual basis of Industrial's
all egations. The hearing on viability was therefore less a
punitive neasure against Industrial than a way to mtigate

future harm '® Because the standard Industrial would have to neet

19 The dissent maintains that Industrial is properly seen as
the victimin this case. D ssent, 919103, 164. This ignores the
|arger point that it is the Marquardt defendants who have
suffered here, and who are truly not to blanme for that
suffering. They have been drawn into litigation which has been
protracted for reasons beyond their control, they have conplied
with court orders, and yet they still do not have sufficient
information to determ ne what causes of action apply to which
defendant or the factual basis of the allegations. In contrast,
| ndustrial had the opportunity to put the litigation back on
track, and to re-file the case. To allow Industrial to continue
wi t hout conpensating Marquardt for its reasonable attorney fees
and w thout giving Marquardt sone idea of what causes of action
apply to which defendants and of the factual basis for the
all egations, as appears to be the dissent's preferred route,
woul d be to put the onus of Industrial's actions on a party that
is clearly innocent of w ongdoing.

Simlarly, the dissent's dissatisfaction with Industrial's
choice between re-filing on condition of paying attorney fees
and having a viability hearing ignores the choice from
Marquardt's perspective. Dissent, 91157. Alowing Industrial to
sinply re-file would require Marquardt to continue paying
attorney fees for a lawsuit about which it did not have even
basi c i nformation.
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was sufficiently defined, and because a viability hearing is an
appropriate response to the particular violations of this case,
I ndustrial's attenpt to justify its inaction is unpersuasive.

80 In inposing the sanction of dismssal with prejudice
the court <considered the issue of whether the client was
bl anel ess. Here the court examned the client's conduct and
concluded that the client was at fault for failing to act in a
reasonabl e and prudent manner. That conclusion is one that a
reasonable judge could nake. The court therefore did not
erroneously exercise its discretion in dismssing the case.

\

181 Industrial's third argunment 1is that the «circuit
court's decision to dismss the case with prejudice was an
erroneous exercise of discretion because it based that decision
on a mstake of fact. During the June 14, 2004, hearing, both
plaintiff's and defendants' attorneys mstakenly stated that
Di ppel had been present at the February 23 hearing in which the
court adnonished Industrial's attorney about its discovery
failures and issued the nmotion to conpel. The court of appeals
determ ned that the circuit court had "corrected the m stake and
reasonably concluded that it was not of such inportance as to

upset its final determination.” Industrial Roofing Services,

Inc. v. Marquardt, No. 2005AP189, wunpublished slip op., 923

(Ws. C. App. Dec. 28, 2005). W agree.

182 As the court of appeals noted, the circuit court
addressed the mstake in the COCctober 2004 notion for
reconsi deration hearing. The court acknow edged that it had been
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m st aken, and that D ppel "wasn't there when | gave a lecture.”
But, the court asked, "Does that make a difference in the
Court's mnd? No." Rather, it determned that the information in
Dippel's affidavit provided anple reason that Industrial ought
to have been aware that its attorney was not adequately
attending to the case.

183 Thus, while the court was initially mstaken about
Di ppel's presence at the February 2004 hearing, the facts of the
case provide sufficient reason for the court to conclude that
I ndustrial had reason to be concerned about its attorney's
managenent of the <case and that Industrial did not act
reasonably and prudently. Moreover, the court's remarks at the
Cct ober notion hearing nmake it clear that it did not rely on any
m stake of fact in reaching its decision to dismss the case
wth prejudice. Thus, the court's decision to dismss wth
prejudi ce was not an erroneous exercise of discretion.

VI

184 We wll sustain a discretionary decision so long as
the circuit court has examned the relevant facts, applied a
proper standard of law, and, wusing a denonstrated rational
process, reached a conclusion that a reasonable judge could
reach. Johnson, 162 Ws. 2d at 273. The record reveals that the
circuit court neets that standard in this case.

185 In sum we determne that the circuit court's decision
to dismss this action with prejudice was not an erroneous
exercise of discretion. The court reasonably concluded that the
conduct was egregious. W acknowl edge that it is an erroneous
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exercise of discretion for a circuit court to inpose the
sanction of dismssal wth prejudice when the client 1is
bl anel ess; however, the court in this case considered
I ndustrial's conduct in inposing the sanction and found that
| ndustrial was not blaneless. Finally, we determne that the
circuit court's decision was not based on a mstake of fact.
Al though we depart from its application of Johnson, we
nevertheless affirmthe court of appeals.

By the Court.—Fhe decision of the court of appeals is

af firned.
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86 LOU S B. BUTLER JR, J. (concurring). | concur
This matter involves the interpretation of two of our rules,
Ws. Stat. 88 (Rules) 804.12(2)(a)3. and 805.03 (2003-04).1
Sinply stated, both rules provide that when a party fails to
conply with statutes governing procedure in civil actions,
including an order to make or permt discovery, "the court in
which the action is pending nay make such orders in regard to

the failure as are just,"” including dismssing the action on the
nerits. Sec. 804.12(2)(a)3.; 805.03. The sanctions created by
these rules contenplate an act of discretion by the court. Now,
in the absence of rule changes by this court or independent
| egislative action, the nmjority abandons our precedent and
strips judicial officers of the discretion clearly established
by these rules to issue orders determned by them to be just.
The mjority concludes "it is an erroneous exercise of

discretion for a circuit court to enter a sanction of disn ssa

with prejudice, inputing the attorney's conduct to the client,

where the client is blanmeless.” Mjjority op., Y61. Wile this
conclusion is well intentioned, in the absence of any change
i npl enented as part of our rule-naking procedure, | cannot join
the majority opinion. | therefore wite separately.

187 This is not the first tine this issue has been
addressed by this court. This question was first addressed in

1991 in the case of Johnson v. Allis Chalnmers Corp., 162

Ws. 2d 261, 470 N.W2d 859 (1991).

L' Al references to the Wsconsin Statutes are to the 2003-
04 version unl ess otherw se noted.

1
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88 In Johnson, the circuit court was faced with nmultiple
violations of pretrial discovery orders during a personal injury
action by the Johnsons that |asted for a period of years. Id.
at 267-270. At the hearing on defendant Allis Chal ners' notion
to dismss,? Ms. Johnson testified that she and her husband
provided their attorneys with all requested materials and were
unaware of the notions to dismss filed by the defendants
earlier in the case. | d. at 270. The ~circuit court

nevertheless granted Allis Chalners' notion to dismss (and

denied the notion for reconsideration as to Sperry). | d. at
271-72. The court of appeals affirmed the dism ssal. |d. at
272.

89 This court in Johnson recognized that "[a] circuit
court's decision to dismss an action is discretionary,"” and
"W |l be sustained [on appeal] if the circuit court has exam ned
the relevant facts, applied a proper standard of |aw, and, using
a denonstrated rational process, reached a conclusion that a
reasonabl e judge could reach.” |d. at 273 (citations omtted).
Dismssal is an erroneous exercise of discretion "if the
aggrieved party can establish '"a clear and justifiable excuse'
for the delay." Id. (citation omtted). Dismissal is also
i nproper, that is, not just, "unless bad faith or egregious
conduct can be shown on the part of the nonconplying party.”
Id. at 275 (citations omtted). This court reasoned that the

sanction of dismssal will be sustained if there is a reasonabl e

2 A second notion had been previously granted on behal f of
def endant Sperry Rand Corporation, but was being reconsidered at
t he hearing.
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basis for the circuit court's determ nation that t he
nonconpl ying party's conduct was egregious and there was no
clear and justifiable excuse for the party's nonconpliance. I1d.
at 276-77.

190 Applying these principles to the case before it, this
court held that there was no erroneous exercise of discretion by
the circuit court in dismssing the Johnsons' clains. Id. at
277. O nore inport to the present case, this court also
rejected adopting a per se rule prohibiting dism ssal when the
failure to comply with court orders is due to counsel's conduct
and the party bears no personal responsibility for that conduct.
Id. at 283. This court recognized that circuit courts nay
exercise their discretion in appropriate cases by not punishing

litigants for their counsel's errors or msconduct. | d. at

284. This court made it clear that it placed its faith in the

circuit court's judgnent when the circuit court inposes
sanctions upon a party. 1d. at 286.
191 The Johnson court was not unani nous. Then Justice

Abr ahanson, in a separate concurrence, urged this court to adopt
a rule that would not inpute counsel's conduct to the litigant
w t hout considering the personal fault of the litigant. 1d. at
289 (Abrahanson, J., concurring). It is that rule that we adopt
today,® even though neither Ws. Stat. § 804.12(2)(a)3. nor
§ 805.03 have been substantively altered by this court or by the

| egi sl ature.

3 Mpjority op., 9Y61.
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192 The interpretation of statutes and court rules present
guestions of Jlaw that we review independently. State .
Sorenson, 2000 W 43, 915, 234 Ws. 2d 648, 611 N W2d 240.
When construing statutes and court rules, we assune that the
intent of the legislature or this court is expressed in a

statute or court rule. State v. Denis L.R, 2005 W 110, 935

283 Ws. 2d 358, 699 N.W2d 154 (citation omtted). Therefore,
our analysis begins with the |anguage of the statute or rule
Id. In general, we give statutory |anguage its conmon,
ordinary, and accepted neaning. Id. "Further, we consider
| anguage 'in the context in which it is used; not in isolation
but as part of a whole; in relation to the |anguage of
surrounding or closely-related statutes; and reasonably, to

avoi d absurd or unreasonable results.'" Id. (quoting State ex

rel. Kalal v. Crcuit Court for Dane County, 2004 W 58, 146,

271 Ws. 2d 633, 681 N.wW2d 110). If this analysis yields no
anbiguity, our inquiry ends. ld.

193 | start with Ws. Stat. § 804.12(2)(a)3. That section
provides in relevant part that if a party fails to obey an order
to provide or permt discovery, the court nmay meke such orders

in regard to the failure as are just, "and anong others the

fol |l ow ng: . . . [aln order . . . dismssing the action or
proceeding or any part thereof, or rendering a judgnent by
default against the disobedient party" (enphasis added). The
plain |anguage of the rule clearly contenplates a circuit
court's exercise of discretion, and clearly includes the

sanction of dismi ssal as a renmedy, as the Johnson court so held.

4
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94 | look next at Ws. Stat. § 805.03. That section

provides in relevant part that for failure of any party to
conply with the statutes governing procedure in civil actions or
to obey any order of court, the court . . . nay nake such orders

in regard to the failure as are just, including but not limted

to orders authorized under s. 804.12(2)(a)" (enphasis added).

Once again, the plain Ianguage of the rule clearly contenpl ates
a circuit court's exercise of discretion, and clearly includes
the sanction of dismssal as a remedy, as the Johnson court so
hel d.

195 A per se rule that "it is an erroneous exercise of
di scretion for a circuit court to enter a sanction of dismssa
with prejudice, inputing the attorney's conduct to the client,
where the client is blaneless[,]" mjority op., 961, deprives
the circuit court of the very discretion provided within the
statute itself. Such a rule also deprives the circuit court of
a necessary tool to conpel conpliance with the statute by
removing a critical power to sanction the nonconplying party. |
see no reason to adopt such a rule now, particularly when this
court has already rejected it in the past.

196 It certainly nakes a difference which of the Johnson
tests this court applies in this case. | happen to agree wth
now Chief Justice Abrahanson that once this court adopts the
Johnson concurrence as the standard to be applied in this case,
a reversal is warranted. First, | agree that the circuit court
did not apply the test we adopt today when rendering its

decision, and by definition, therefore, its conduct was "beyond
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the limts of discretion.” See dissent, f102. Second, | agree
with the chief justice that Industrial Roofing (as opposed to
its attorney) was bl anel ess. See dissent, 1103. If I were to
join the mpjority in overruling Johnson, | would be forced to
join the dissent in this case.

197 1t is not wise to abandon precedent unless there is a

conpelling reason to do so. See Johnson Controls v. Enployers

Ins. of Mausau, 2003 W 108, 1194-95, 264 Ws. 2d 60, 665

N. W 2d 257. | find no such conpelling reason in this case.
| ndustrial repeatedly failed to conply with discovery throughout
the pendency of this case. The circuit court had been nade
aware during the proceedings that Industrial's attorney accepted
fault for not responding. The circuit court bent over backwards
to bring about conpliance w thout having to disnmss the action

postponing and ultinmately denying the first notion to dismss
for nonconpliance, inposing attorney's fees along the way as a
sanction for nonconpliance, and finally dismssing the conplaint
wi t hout prejudice. Even then, the circuit court allowed that
| ndustrial could re-file if it paid Marquardt's attorney's fees
of $3,926.81 within 60 days, although it would have to
denonstrate the viability of the allegations against the
Mar quardt defendants in the conplaint both factually and
| egal ly. When Industrial failed to nmeet the circuit court's

conditions, the dism ssal was then ordered with prejudice.

98 | fail to see what else the circuit court could have
done. I ndustrial was not in conpliance with the discovery
or ders. Progressive sanctions were being inplenented, to no
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avail . The circuit court gave Industrial every opportunity to
conply; yet conpliance was not forthcom ng. It was blatantly

unfair to Marquardt to drag these proceedings out, wthout an

end in sight. When such an end was provided, Industrial was
nonet hel ess given an escape clause that it did not avail itself
of . Under these circunstances, and applying the Johnson
majority analysis, | find no erroneous exercise of discretion
her e.

199 | therefore respectfully concur in the nmandate that
affirnms the decision of the court of appeals. | cannot, for the

reasons stated, join the majority opinion.
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1100 SHI RLEY S. ABRAHAMSON, C.J. (di ssenting). | agree
with the I egal principle advanced today by the majority opinion:
"[1]t is an erroneous exercise of discretion for a circuit court
to enter a sanction of dismssal with prejudice, inputing the
attorney's conduct to the client, where the client is
bl anel ess.” Majority op., Y60.

101 | disagree, however, with the application of the |egal
principle in the present case, and | therefore dissent.

102 The circuit court did not apply this legal principle
but cited to and applied the majority opinion in the Johnson
case, which allowed the circuit court to inpose sanctions on a
bl anel ess client. The circuit court therefore exercised its
di scretion upon an error of law. "If a judge bases the exercise
of his discretion upon an error of law, his conduct is beyond

the limts of discretion."?

The majority insists that, while not
required by Johnson, the circuit court nonetheless exam ned
| ndustrial's blanmeworthiness before inposing the sanction. I
di sagree. Nevertheless | wll discuss this case as the majority
does, as if the <circuit court applied the legal principle
advanced by the najority opinion.

103 Industrial was blaneless.? The record nmakes this fact

clear and the subsequent public reprinmand of Industrial's

! State v. Hutnik, 39 Ws. 2d 754, 763, 159 N. Ww2d 733
(1968), quoted in Kenosha Hosp. & Med. Cir. v. Garcia, 2004 W
105, 915, 274 Ws. 2d 338, 683 N W2d 425.

2 Keith Dippel is the president of Industrial. Both Dippel
and Industrial are plaintiffs in this lawsuit, and the sane
attorney represented both. For purposes of review, ny
references to Industrial generally include both plaintiffs.

1
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counsel reinforces this fact.® The court-appointed referee saw
| ndustrial as free of blame. The circuit court and the majority
opi nion have transfornmed the client as a victiminto the client
as a perpetrator.

1104 Evidence of the circuit court's erroneous exercise of
discretion in dismssing this case with prejudice perneates the
record. | describe separately six aspects in which the circuit
court erred in dismssing the cases. The following six errors
are, however, interrel ated:

(I') The circuit court did not exercise its discretion by
exam ning the relevant facts, by applying a proper standard of
| aw, and by using a denonstrated rational process;

(I'1) Industrial is a blaneless client whom the circuit
court and the nmgjority opinion have transformed into a
per petrator;

(rrr)y Viewng the client's (lndustrial's) conduct as
bl ameworthy distorts the traditional |awer-client relationshinp;

(I'V) The circuit court erroneously exercised its discretion
in refusing to give Industrial's new counsel the opportunity to
be heard when the circuit court was still undecided about the
sanctions to be inposed;

(V) Inposing a requirenent of a "hearing on viability" as a

sanction for discovery violations is inposing a requirenent

3 Industrial's counsel was publicly reprimanded by a referee
under SCR 22.09 for his conduct in this case. The reprimnd
nunber is 2006-0OLR-12 and the full text of the reprimand is
avai lable at http://ww.w courts. gov/services/public/lawerreg/
statusrepri mands. ht m
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unknown to the law, the parties, the circuit court, and the
maj ority opinion; and

(VI) Because Industrial could not conply with the circuit
court's mandate that Industrial pay the attorney's fees, re-file
the case, and succeed at a hearing on viability wthout
jeopardizing its appeal rights, the circuit court's nandate was
an erroneous exercise of discretion.

1205 1 wll address each of these incidents of the
erroneous exercise of discretion in turn, after first providing

a tinefrane of the rel evant events.

e On June 19, 2003, Industrial's counsel comenced the
present action.

e In July and August 2003, several defendants noved to
di sm ss, alleging lack of personal jurisdiction
Argunment was schedul e for October 27, 20083.

e Industrial's counsel failed to tinely serve his
client's response, <causing the COctober 27, 2003
hearing to be <continued to Novenber 17, 2003
I ndustrial's president, Keith Dippel, attended the
Cct ober 27, 2003 hearing with counsel.

« At the Novenber 17, 2003 hearing, Industrial's counse
was successf ul in def eati ng t he def endant' s
jurisdictional notion. The «circuit court awarded
attorney's fees to the defendants for Industrial's
untinmely response to the notion, and Industrial's
counsel offered to pay them personally. Keith Di ppe
attended the Novenber 17, 2003 hearing with counsel.

« At the Novenber 17, 2003 hearing, the circuit court
al so entered a scheduling order requiring Industrial
and the defendants to produce witness |ists by Mrch
30, 2004 and July 2, 2004, respectively. The circuit
court ordered discovery closed by Septenmber 1, 2004
and dispositive notions filed by Septenber 15, 2004.
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In the interim the parties exchanged discovery
requests. On August 28, 2003, the Cdark defendants

served | ndustri al W th docunent requests,
interrogatories, and requests for adm ssion. On
Septenber 19, 2003, the Marquardt defendants served
docunent requests and 26 interrogatories. | ndustri al

responded to these requests on Septenber 30, 2003 and
Cct ober 22, 2003, respectively, but objected to sone
of the requests and interrogatories.

On January 15, 2004, the Marquardt defendants served
"replacenent interrogatories” in lieu of the 268
interrogatories previously served. They also served
93 new requests for adm ssion.

On January 23, 2004, the defendants filed a notion to
conpel discovery.

On February 19, 2004, Industrial's counsel responded
by filing a notion for a protective order.
Industrial's counsel and Keith D ppel also prepared
and served supplenental responses to sonme of the
interrogatories and requests for admi ssion that were
the subject of the notion to conpel. | ndustrial's
counsel served them prior to the February 23, 2004
hearing on the notion for a protective order.

During the February 23, 2004 hearing, a discussion was
had concer ni ng t he i nadequacy of | ndustrial's
responses. Attorney's fees were awarded, and harsher
sanctions were threatened. The circuit court ordered
| ndustrial to conply wth the remining discovery
requests by March 1, 2004. Keith D ppel was not
present at this hearing. Industrial's counsel did not
inform Industrial of +the court orders entered on
February 23, 2004.

On March 22, 2004, Industrial answered the Marquardt
def endants' requests for adm ssions.

Between April 14 and WMy 17, 2004, the defendants

filed notions to dismss the case, to inpose
sancti ons, and for summary judgnent, based on
| ndustrial's conti nued failure to conmply W th
di scovery requests and orders. I ndustrial's counsel

did not respond to these notions.
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A hearing was held on June 14, 2004 on the defendants’

not i ons. | ndustrial's counsel did not i nform
| ndustrial of this hearing. | ndustrial's counsel
confessed in open court his personal pr obl ens,

accepted blame for the failure to conmply wth
di scovery, and asked the circuit court to allow tine
for Industrial to retain new counsel. | ndustrial's
counsel, however, deceived the circuit court about
| ndustrial's know edge of the hearing that day, of the
di scovery orders, and of counsel's failure to conply
wi th discovery orders. The circuit court indicated it
was contenpl ati ng sancti ons.

On June 15, 2004, | ndustrial's counsel advi sed
| ndustri al he was resigning as counsel, wthout
explaining to Industrial the events of the prior day.
| ndustrial imrediately hired new counsel, who, upon
| earning of the June 14, 2004 hearing, filed on June
24, 2004 an affidavit and requested a status
conference to address the pending notions and possible
sancti ons.

I ndustrial's original counsel delayed turning over the
files to new counsel

On June 29, the circuit court denied the request for a
stat us conf erence.

On August 10, 2004, wthout hearing argunment or
evidence from Industrial's new counsel, the circuit
court ruled that it would dismss Industrial's case
with prejudice unless Industrial paid the defendants’
attorney's fees and refiled the case within 60 days,
and thereafter satisfied the <circuit court at a
"hearing on viability."

On Cctober 21, 2004, the circuit court finally heard
argunents from Industrial's new counsel in the context
of a motion for reconsideration; the notion for
reconsi deration was pronptly denied at the end of the
heari ng.

On  Novenber 11, 2004, I ndustrial's new counsel
petitioned for leave to appeal the circuit court's
August 10 decision, which the court of appeals deni ed.
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* On Decenber 9, 2004, | ndustrial's conplaint was
di sm ssed with prejudice.

1106 As this tineline denonstrates and the follow ng
di scussion illustrates, Industrial is a victim of its lawer's
m srepresentati ons.

I

1107 The circuit court did not exercise its discretion by
exam ning the relevant facts, by applying a proper standard of
law, and by wusing a denonstrated rational process, as the
maj ority opinion requires. Mjority op., 9140.

1108 The majority opinion cobbles together m scellaneous
statenents in the record and fashions them into a story of
nonconpl i ance in the discovery process anopunting to the circuit
court's finding egregious attorney conduct. But do not be
fooled. This is the majority opinion's story, not the facts and
reasoning of the circuit court.

1109 The ~circuit court ordered dismissal in a witten
deci sion on August 10, 2004. In its witten decision, the
circuit court did not specify the basis for this ruling and
instead referred to its findings in a June 14, 2004 hearing:
"The Court at the previous hearing has established findings
sufficient for a sanction. The Court wll not repeat the
deterni nati ons nade at that time. "*

110 It is not clear, however, from the transcript of the
June 14, 2004 hearing what "findings" the circuit court nmade

what legal principle it relied on, and what its decision-naking

4 Record of June 14, 2004, set forth in Appendix to Brief of
Plaintiffs-Appellants-Petitioners at P-App 032-036.

6
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process was. There is no clearly articulated explanation as to
why this particular sanction was warranted. The circuit court
was not required to enploy any magic | anguage, such as the word
‘egregious' or 'extrenme' (although if a circuit court expressly
articulates the proper standard of law it is nore likely to
reach a correct result and appellate review of the exercise of
di scretion is easier).

111 Moreover, the circuit court's |anguage is open to
interpretation. For instance, the majority opinion insists that
the circuit court was aghast at the egregiousness of the
conduct . Yet, it is just as plausible that the circuit court
was surprised because it was the first time in the circuit
court's experience that a |awer accepted full responsibility
and blane for the "litany of failures” in discovery, and because
the lawer said he intended to wind down his litigation practice
and seek professional help. The circuit court (and indeed the
defendants' counsel) were at a loss at how to proceed under

t hese circunstances.®

> After Industrial's counsel explained his personal problens
and accepted full responsibility for the failure to conmply with
di scovery requests and orders, the circuit court contenplated
how to proceed with the case, nusing that:

kay. Well, certainly from the record here sonething
was wong. Because | hadn't seen, you know, a |ack of
response before in any other case; so there was
sonmething wong and didn't know where it was comng
from didn't have enough information, just [Iike
everybody el se under the circunstances.

So, at this point and certainly from the facts here,

it fits into all the mjor sanction cases as far as

t hat goes. kay. My reaction is, and usually, you

know, you don't have a situation where you do have a
7
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112 In sum it was an erroneous exercise of discretion for
the circuit court to fail to state clearly its findings and
reasoni ng on the record.

|1

113 According to the mmjority opinion, a circuit court
inmputes an attorney's egregious msconduct to a client after
considering "the client's failure to act in a reasonable and
prudent manner, and the client's know edge of or conplicity in
t hat conduct.™ Majority op., 962. A circuit court considers
whet her "the client has acted as a reasonabl e and prudent person
in engaging a | awer of good reputation, has relied upon himto

protect his rights, and has nade a reasonable inquiry concerning

situation where you can say, okay, the sanction is
t his. And, you know, the fault lies here, with the
client versus the attorney or with the attorney versus
the client. And there are provisions for that under
t he circunstances.

So, under the circunstances, nmy question is—}'ve
never had a situation like this. Maybe that's because
|'ve never seen the lack of response in—you stated
it's your personal problemand it's your fault. So in
other cases where we have a lack of response in
certain areas, we grant the sanction.

Under the circunstances, does anybody have any
statenent they want to nake?

The circuit court was seemingly westling with how to
proceed given the wunique circunstances of the case and the
attorney's assunption of full responsibility for the discovery
violations. Odinarily sanctions may be called for on violation
of a court order, but the circuit court was obviously unsure
whet her they were appropriate here.

8
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t he proceedings."®

The circuit court—and the mpjority opinion—
did not properly apply this standard.

114 1t is <clear here that the faults were wth the
attorney, not the client. Industrial's attorney adnmtted
per sonal blame for al | failures to provide discovery.

Repeatedly, the attorney explained how the blanme rested solely

with him "Because as | say, ny client has not been the source
of the problem It has been ny, just ny inability to focus on
my practice like | should have.”™ The attorney further described
how "[nmy client wants to prosecute the case.” The Ofice of

Lawyer Regulation (OLR) and a referee in the discipline case
against Industrial's attorney have accepted the attorney's
ownership of responsibility, agreeing that the attorney is
solely responsible for the discovery violations, and the
attorney has since been publicly reprimanded.’

1115 At the June 14, 2004 hearing, the circuit court noted
only two possible faults of the client. Nei t her was sufficient
to find Industrial's conduct unreasonabl e or inprudent.

1116 First, the ~circuit court was concerned because
| ndustrial's president, Keith Dippel, had not yet attended a
deposition and had not rescheduled a previously cancelled
deposi tion. The record nmakes clear that Dippel was not at
faul t. | ndustrial's counsel cancelled the deposition and

counsel accepted responsibility for the other scheduling

® Charolais Breeding Ranches, Lt d. V. W egel , 92
Ws. 2d 498, 514, 285 N.W2d 720 (1979).

’ See SCR 22.009.
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difficulties, stating, "[I]t was ny failure.” He expl ai ned
further: "I wasn't in a position to prepare the client. Again,
it was ny fault.” Later in the hearing, counsel once again
assuned bl ane: "The responsibility for that second deposition
not occurring was m ne. | don't think M. D ppel would have
been resistive to it." Industrial had no role in the discovery

vi ol ati ons.

117 Second, the circuit court was concerned because M.
D ppel had failed to attend the June 14, 2004 hearing. Counse
explained that the absence was due to out-of-town business
obl i gati ons. This explanation was a lie; the truth was that
counsel had not told Dippel of the hearing. |In any event, there
had been no court order or request for Dippel's personal
attendance prior to this hearing.

1118 The circuit court erred when it ruled that Industrial
was alerted to counsel's ineptitude prior to June 15. The basis
of the circuit court's error is clear and on the record. Dippe
attended the hearing on Novenber 17, 2003, but that hearing was
not sufficient to serve notice. At that hearing, the circuit
court ordered paynent of attorney's fees as a sanction for
I ndustrial's counsel's failure to respond to a notion.
I ndustrial's counsel accepted blanme, claimng it was a "mailing

snafu,” and offered to pay the sanction personally.

1119 This incident did not provide notice to Industria
that its |awer was engaging in egregious conduct. At best,
I ndustrial learned that the attorney had bl undered once, quickly

accepted blanme, and promsed not to let it happen again.

10
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| ndustrial reasonably could have viewed counsel's conduct as a
m nor glitch that was going to be repaired.

1120 The circuit court m stakenly thought D ppel was at a
hearing on February 23, 2004, wherein the «circuit court
t hreat ened nore severe sanctions if Industrial's attorney failed
to conply with discovery requests. In actuality, D ppel was not
present at that hearing, nor was he privy to the circuit court's
adnoni shrent s. I ndustrial thus could not have been "on notice"
because of this hearing.

1121 The record denmponstrates that Industrial acted in a
responsi bl e and prudent manner, both in engaging and in relying
on counsel. I ndustrial reasonably relied on the l|awer to
protect its rights and nade reasonable inquiry concerning the
pr oceedi ngs.

1122 Wthout these reasons to find Industrial know edgeabl e
of or conplicitous with its attorney's conduct, the majority
opinion asserts that the circuit court relied on the Dippel
affidavit, dated June 24, 2004, and filed by new counsel on that
date, requesting an opportunity to be heard before the circuit
court on possible sanctions. Mjority op., 163 n.12.

1123 The affidavit explains that the present case was the
first lawsuit Dippel was involved with and that he is not
know edgeabl e about |egal proceedings; that he discussed the
vari ous proceedings with counsel numerous tines; that he pressed
the attorney to neet the scheduling tinetable; that he sent the
attorney responses and docunents in response to discovery

requests; that during February, March, and April he nade

11
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repeated phone calls, sent e-mails to the attorney, and visited
the attorney's office regarding the status of the case; that he
received reassurances from the attorney that wmatters were
proceeding; and that the attorney did not advise |Industrial
until June 15 that he could no |longer represent Industrial
because of personal issues.

1124 The affidavit was filed to show that the attorney had
blatantly lied to the circuit court on June 14 when he clained
that he had advised Industrial of his personal problens and the
problens wi th discovery. The affidavit also denonstrated that
I ndustrial was a reasonable and prudent client following the
progress of its case and keeping lines of conmunication open
wi t h counsel

125 The circuit court's only reference to the affidavit in
its August 10 decision states as follows: "The subsequent
contacts [after Novenber 17] M. D ppel had wth [counsel]
shoul d have raised suspicion as to his abilities to prosecute
the case. The affidavit contains nmany contacts and questions of
[counsel] by M. Di ppel . Merely because he relied on
[ counsel 's] assurance that things were being taken care of does
not exonerate M. Dippel fromthe consequences and sanctions."?®

1126 Under these circunstances the circuit court should not
have ruled on the sanctions without a hearing. As the mgjority

opi ni on acknow edges, nmmjority op., Y63 n.12, "on the notion for

sanctions, if there are disputed facts or disputed inferences
8 In any event, | do not agree with the circuit court. I

think that a client can rely on an attorney's reasonable

assurances at |least for a reasonable tine. See Part 111, infra.

12
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from the facts an evidentiary hearing, rather than sinply oral
argunment based on briefs, affidavits and depositions, 1is

necessary to resolve these disputes. See State v. Jason R N,

201 Ws. 2d 646, 648, 549 N.W2d 752, 753 (Ct. App. 1996)."°

1127 In the present case there are disputed facts. The
statements of Industrial's counsel to the circuit court about
I ndustrial's knowl edge of the proceedings differ from M.
Dippel's affidavit stating Industrial's know edge; the circuit
court expressed concern about this dispute. Furthernore, nore
than one reasonable inference can be drawn from the affidavit
about whether Industrial was prudent and therefore as a matter
of law was blameworthy. The circuit court erroneously exercised
its discretion in refusing to give Industrial's new counsel an
opportunity to present Industrial's position. See majority op.,
163 n. 12.

1128 Industrial finally got a hearing, but was not given
the opportunity to produce evidence. At the COctober
reconsi deration hearing, Industrial's new counsel advised the
circuit court of the disputed facts and inferences evidenced in
the affidavit. If the attorney's lying to the client and the
client's repeated efforts to keep abreast of the case would not
change the circuit court's mnd, what facts are left to show
| ndustrial was bl anel ess?

129 In sum the circuit court and nmjority opinion are

wong to inpute the attorney's conduct to Industrial because (1)

9 See also Garfoot V. Fireman's Fund Ins. Co. , 228
Ws. 2d 707, 725 n.8, 599 N.W2d 411 (1999).
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the lawer continually lied to or kept information from
| ndustrial; (2) Industrial did not know or have reason to know
of any egregious conduct until the attorney advised Industrial
after the June 14 hearing to retain new counsel; (3)
I ndustrial's reliance on its attorney under the circunstances in
the case was justified; and (4) Industrial acted pronptly to
address the problem when it became aware of the problem
I ndustrial is the victim not the perpetrator.
11

1130 Viewing Industrial's conduct as blaneworthy distorts
the traditional |awer-client rel ationship.

131 Industrial was sinply trusting its |lawer to take care
of its case, as clients generally do. "[T]o inpose the

puni shment for the lawer's failure to prosecute on the

plaintiff who . . . was sinply trusting his |lawer to take care
of his case as <clients generally do" is to ignore "the
practicalities and realities of t he | awyer-client

rel ati onship."?*°

1132 The traditional I|awer-client relationship assunes
that while the client sets the goals for representation, the
| awyer manages the case. The Code  of Pr of essi ona
Responsibility recognizes that clients often lack the training
or know edge to understand the technical aspects of their cases:
“In litigation a |awer should explain the general strategy and

prospects of success and ordinarily should consult the client on

1 link v. Wabash RR Co., 370 U.S. 626, 643, 646 (1962)
(Bl ack, J., dissenting).
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tactics that mght injure or coerce others. On the other hand,
a lawer ordinarily cannot be expected to describe trial or
negotiation strategy in detail.”" SCR 20:1.4, Coment.! The
Code also states that "[i]n questions of neans, the |awer
shoul d assune responsibility for technical and legal tactical
issues . . . ." SCR 20:1.2, Conment.?!?

133 In short, "[a] lawer's work is sonetinmes conplex and
technical, often is perforned in the client's absence, and often
nl3

cannot properly be evaluated sinply by observing the results.

1134 Discovery is one of the nmany conplex aspects of a

successful litigation. It involves conplying with local rules
that are technical and formalistic: |imted requests, special
forms, certain deadlines. In involves exactly the "technical

legal and strategic considerations difficult for a client to

nl4

assess. These technical aspects of a case ordinarily fall

within the lawer's, not the client's, expertise.

1 See al so Restatement (Third) of the Law Governing Lawers
8§ 20 cnt. (2000) ("Legal representation is to be conducted to
advance the client's objectives, but the lawer typically has
knowl edge and skill that the client lacks and often nakes or

i npl enments decisions in the client's absence.").

12 See al so Restatenent (Third) of the Law Governing Lawyers
§ 21 cnt. (2000) ("Such matters often involve technical |egal
and strategic considerations difficult for a client to

assess.").

13 Restatenent (Third) of the Law Governing Lawers § 16
crt. (2000).

4 Restatenment (Third) of the Law Governing Lawers § 21
crt. (2000).
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1135 Industrial did what is traditionally required of a
client; it Kkept asking questions and got what seened |ike
reasonabl e expl anati ons. "[A] layperson ordinarily cannot be
expected to supervise his or her attorney through every pretrial
phase of [litigation. A litigant may nmake appropriate inquiry

and be victinmzed by counsel."?

What would the majority opinion
have had Industrial do to prevent being deceived by his
attorney? Hre another attorney to audit the first one?

1136 Wth its opinion today, the majority now expects the
client to understand and assess the lawer's ability to conduct
di scovery every step of the way. The circuit court and the
maj ority opinion demand that a client engage in an unreasonably
high level of supervision of an attorney and that a client
respond rapidly should any question energe about counsel's
conduct of discovery. To expect clients to keep such a close
guard over their attorneys and any problens that may arise and
to hire new counsel imediately upon the developnent of a
problemis unrealistic and unfair.

1137 As a result of the mmjority opinion, clients are now
obligated to nonitor due dates for discovery and exam ne whet her
the materials provided by counsel are responsive. The client
can no longer just generally keep abreast of the case. The
client nust nmake detailed inquiries and check wth court
records, not take the lawer's word. Unless the client so acts,

the client risks being deenmed blameworthy, having its case

15 Johnson v. Allis Chalnmers Corp., 162 Ws. 2d 261, 290,
470 N.W2d 859 (1991) (Abrahanson, J., concurring).
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di sm ssed with prejudice, and being ordered to pay legal fees to
opposi ng counsel .

138 In sum | conclude that inputing the conduct of
I ndustrial's counsel to Industrial wunder the circunstances of
the case at bar for the purposes of the sanction of dism ssal
with prejudice is an erroneous exercise of discretion as a
distortion of the Iawer-client rel ationship.

IV

139 The circuit court erroneously exercised its discretion
in refusing to grant Industrial a hearing with its new counsel
while the circuit court was still wundecided about the sanction
for the previous counsel's m sconduct.

1140 The circuit court had plenty of opportunities and tine
to hear from Industrial and its new counsel prior to entering
the dism ssal w thout prejudice. At the start of the June 14,
2004 hearing, Industrial's counsel apologized for his failures
and, at nore than one point, asked the court for tinme to allow
| ndustrial to retain new counsel to respond to the pending
notions and to postpone any decision until new counsel could
partici pate on behalf of Industrial.

1141 The circuit court denied Industrial's counsel's
requests, announcing that "it's not going to take nme long" to
make a ruling on the sanctions.

142 Nevertheless, nearly two nonths |apsed before the
circuit court issued its ruling of dism ssal on August 10, 2004.

143 In the interim Industrial had pronptly hired new

counsel within a week of the June 14, 2004 hearing. New counsel
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acted on June 24, 2004, filing Keith D ppel's affidavit and
requesting a status conference to discuss the progress of the
case, including the sanctions. The circuit court denied that

request on June 29, 2004. The June 29, 2004 order denying new

counsel's request for a status conference states: "The Court
will not set a status conference until it has decided the
motions to dismss."” The circuit court did not render its

deci sion on the sanctions until nearly a nonth and a half |ater.

144 As a result of the circuit court's refusal to hear
from new counsel, Industrial did not have the same opportunity
as the numerous counsel for the nunerous defendants did to
recommend sanctions or to argue about the course the circuit
court should take with regard to the disputed facts in issue and
di sputed inferences from the facts in issue (see Part |1,
supra).

1145 The «circuit court should not have ruled on the
sanctions  wthout a hearing, as the mjority opinion
acknow edges. Majority op., Y63 n.12.

146 Industrial's new counsel was given the opportunity to
explain the Dippel affidavit and Industrial's position only on
Cctober 21, 2004 when the circuit court heard argunments on
I ndustrial's notion for reconsideration. By then the circuit
court had already ruled on the natter several tinmes and m ght
not be inclined to admt error or change its m nd. It comes as
no surprise, then, that the «circuit <court disnmssed the
i mportance of any disputes of facts by saying whatever the

facts, it would not have changed its m nd.
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147 In sum the circuit court put itself in the situation
of having heard from several counsel opposing Industrial and
from Industrial's counsel who admtted that the m sconduct was
all his fault (and lied to the circuit court that he had advised
his client of the problenms and to get a new attorney) but
refused to hear from Industrial. The circuit court shut itself
off froma val uable source of information necessary to tailor an
appropriate sanction. The failure to give Industrial an
opportunity to present evidence and be heard on how to resolve
the dispute was not fair process and was an erroneous exercise
of discretion.

Vv

1148 Requiring a "hearing on viability" as a sanction for
di scovery violations is inposing a requirenment unknown to the
law, the parties, and the nmjority opinion. The circuit court
ordered Industrial to denonstrate "viability" imrediately after
re-filing and before any further scheduling of the case. Thi s
creative sanction cannot be satisfied because no one knows what
it means.

1149 The circuit court failed to describe the objective and
nature of a "hearing on viability." Amazingly, the mgjority
opinion is not troubled by the circuit court's failure to
establish even the vaguest structure for this "hearing on
viability."

1150 The circuit court failed to articulate a clear |ega
standard governing the "hearing on viability." When first

formulating the idea of a viability hearing at the June 14, 2004
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hearing, the circuit court described it as "instead of holding a
merit hearing, the issue of validity, where [Industrial] is to
come up with the opportunity to denonstrate that this is not a
frivol ous case.” In its August 10, 2004 decision, the circuit
court ordered "a hearing to denonstrate the viability of the
all egations in the conplaint froma factual and |egal basis."
151 The majority opinion magically distills from these
vague statenents a "well defined" standard. Majority op., 9177.
Even nore remarkably, the majority opinion announces that this
viability hearing is at the sane tine a hearing for
frivol ousness under Ws. Stat. 8§ 802.05 and not such a hearing
| am synpathetic with the majority opinion: It needs to |ocate a
clear legal standard for this viability hearing but does not
want to get into the frivol ousness thicket. Majority op., 978.
152 So what is this "hearing on viability"? It is not a
hearing on a notion to dismss for failure to state a claim
The conplaint does state a claim Is it the circuit court's
order to nake the conplaint nore definite and certain? The
defendants could have nmade such a motion but did not.
| ndustrial probably cannot meke the conplaint nore definite and
certain because its delinquent counsel failed to engage in
di scovery. The mgpjority opinion attenpts to characterize this
hearing as a preventative neasure "to mtigate future harni but
does not explain why the circuit court should attenpt to
mtigate future harm through such an ill-defined device. The
"hearing on viability" seenms to be just a different way of

puni shing Industrial for its counsel's m sconduct.
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153 The circuit court has discretion in ordering sanctions
for a party's msconduct and nay tailor the sanction to the
needs of a particular situation. This discretion is not,
however, unfettered. Wsconsin Stat. 88 804.12(2)(a) and 805.03
(2003-04) limt the sanctions to those that are "just." An

undefined condition not governed by any legal principle cannot

be a "just" sanction. No one has any clue how to satisfy the
condi tion.

154 1 am at a loss to explain to circuit courts or
litigants how to conduct a "hearing on viability." O to

explain to an appellate court how to review a decision in a
viability hearing. The majority opinion certainly does not
provi de an answer.

155 In sum the circuit court erroneously exercised its
di scretion in conditioning a refiling by requiring a "hearing on
viability."

Vi

156 The circuit court's nandate that Industrial pay the
attorney's fees, refile the case, and succeed at a hearing on
viability was an erroneous exercise of discretion.

157 The circuit court gave Industrial two options: (1)
pay the attorney fees and refile with a hearing on viability; or
(2) have the case dismssed with prejudice. Sone choi ce!

1158 The majority opinion narrowy focuses on Industrial's
decision not to pay attorney's fees and refile, insisting this
omssion (which resulted in a dismssal with prejudice)

denonstrates that Industrial was not reasonable and prudent and

21



No. 2005AP189. ssa

t hus was bl ameworthy. The circuit court placed Industrial in an
i npossible situation when it entered the dismssal wthout
prejudice with these conditions.

1159 In any event, the majority opinion seens to view the

order to pay less than $4,000 as a nuisance paynent that

| ndustrial should just pay and go on with the matter. If a
| arger sum were involved, | suspect that the mjority opinion
would reach a different conclusion. From my perspective,

however, the anount should not be the key factor.

7160 If Industrial paid this fee and refiled its conplaint,
it is not clear what Industrial's rights on appeal mght be and
whether the circuit court would stay its proceedings pending
appeal . I ndustrial discussed its potential appeal rights at
length with the circuit court at the October reconsideration
hearing and no one seenmed to know how to resolve the appeal
i ssues.

161 On Cctober 11, 2004, Industrial filed a petition with
the court of appeals for |eave to appeal the orders dism ssing
the case without prejudice. On Novenber 11, 2004, the court of
appeals held the request in abeyance, reasoning that if
| ndustrial did not refile the case within the 60-day w ndow, a
dism ssal with prejudice would be entered and that this fina
j udgnment coul d be appealed as a matter of right.

162 If Industrial wanted to challenge the circuit court's
initial sanction and was rightfully concerned about taking its

chances on a hearing on viability, whatever that is, it seens to
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me its safest course was not to pay the attorney fees, not to
refile, and not to go into a viability hearing.

163 In sum the circuit court erroneously exercised its
di scretion when it conditioned the dism ssal wthout prejudice
on Industrial's neeting the three requirenents it established.

* % k%

1164 For the reasons set forth, | conclude that the circuit
court erroneously exercised its discretion in dismssing the
claim with prejudice and denying Industrial its day in court
As a result, Industrial, a blaneless client in ny view, has |ost
its opportunity to pursue its clains against the defendants for
their allegedly ongoing wongful conduct. | ndustrial, the
victim has been transfornmed into a perpetrator.

1165 The public repri mand of | ndustrial's counse
denonstrates that Industrial's attorney deceived Industrial,
hiding relevant information about the case, his msconduct, and
| ndustrial's bl anel essness. Al though a public reprimnd does
not serve as a basis for an attorney's civil liability,!® the
public reprimnd agai nst the attorney states that t he
"[i]nmposition of this public reprimand is conditioned on [the
attorney's] assunption of responsibility for any sanctions
i nposed against the plaintiffs [Industrial and Dippel] in the

underlying litigation as a result of his nisconduct."?'’

16 SCR 20, Preanbl e (2006).

" Ws. Sup. . Ofice of Lawer Regulation Public
Reprimand No. 2006-OLR-12, at 9.
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1166 | do not know how valuable the attorney's assunption
of responsibility for any sanctions inposed on Industrial is. |

do not know whether the attorney is judgnment-proof, has assets,

or has nmal practice coverage. I wonder whether a malpractice
suit will provide Industrial sufficient relief, especially when
the nmgjority opinion has characterized |Industrial as a

bl amewort hy parti ci pant.

1167 For the reasons set forth, | dissent.

1168 I am authorized to state that Justices DAVID T.
PROSSER, JR. and PATI ENCE DRAKE ROGGENSACK join this opinion.
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